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June, 2008

The 2007-08 Programming season began winding dowim tive
April meeting at the
Radnor Valley
Country Club.
Attorneys Chris Lee,
Shana McMahon
and Stanley Edelstein from Jacoby Donner P.C. ptede
members an ‘Introduction to ConsensusDOCS'. Ptatiens
included the reasons ConsensusDOCS were develomgdwhat
makes these documents different from the widely Ud& forms.

“The State of the Economy”, April's dinner topic,
was discussed by Jim Fisher, contributor to
MSNBC'’s Power Hourand Renzo Cerabino, Esq.,
Vice President and Wealth Manager for M & T
Bank.

The venue moved across the river to South Jersey fo
the May
meeting. Dana Ostrofsky,
Esq. (Parker McCay)
reviewed unfavorable
provisions currently found in
contracts to help attendees
recognize and minimize their potential exposurelavinhaximizing
collections.

June’s seminar was also in South Jersey — LisasBreutz, Esq.,
of Parker McCay presented attendees guidelines wireparing
their company’s handbooks.

The programming schedule finished strong, and ptaasunderway
to make next year’s programs just as impressivezarety of topics

useful to construction professionals awaits attesds our seminars;
make time to review the seminars being offered plad to attend.
Not only will you learn something new, but you alget the

opportunity to meet others who have a common istere
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Positions are available on various committees fupsrtt

members, plan seminars and activities for the Gnapif
you are interested in working with other memberghef

chapter on a committee, or if you have any suggestjy 1Hz

for the coming year, please contact
(phurst@worthandcompany.com).
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"Do not go where the path may lead, go
instead where there is no path
and leave a trail."

~ Ralph Waldo Emerson
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| was asked to write “a couple of sentences” alibig
year’s National Conference. What a challenge! Haw gou
say so much in so little space? Ok, here goes:

The very best Conference ever took place in susagné of the time) Orlando,
Florida in mid-May. The educational, networking,dapure fun opportunities
were everything we could have hoped for and more.

How does that sound??

Seriously, this WAS the best ever! It seems eaeln flee Conference Planning Committee and the CFMA H
staff just outdo themselves to put on a Conferdadep the last one. Those who were there will kivalnat |
mean when | say we had “a whale of a time!”

If the education and networking
weren’'t enough, think about the
chance to see me dressed as a scoun-
drel of the high seas, the Dread Pi-
rate Huber! (Some might think,
though, that my lady pirates
presented a more attractive
visual and mental image!)

As they say, ANYWAY...

There were a record 1,500 people in attendance fadiky, the Lowes Royal Pa-
cific Hotel, was excellent. The poolside recept&imday night was
both relaxing and fun. The Sea World show on Mondag great!
After that, it was more education, networking, aed, some eating
and drinking.

As I've said before, if any-
one thinks that accountants do not
know how to have fun, one trip to our
CFMA National Conference will dis-
pel that false impression!
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Identifying Professional Liability Exposures for Co ntractors

Continued Change

As we are all witnessing, the typical contractor role in the construction process has changed dramatically since the 1990s. Due to a variety
of reasons — advancement of several hybrid or new project delivery methods, needs for fast-track projects, requested insight or consulting
from owners, broader offering of expertise, the owner’'s push for more collaboration, the quest for sustainable buildings, and so forth,
contractors are assuming more of a professional role in this process, whether they understand it or not.

Traditionally, contractors were viewed as providing a tangible product or work that could be specified and measured in one way or another.
Today, many contractors are hired based upon their expertise, experience, and qualifications, depending on the project delivery method
chosen by the owner, and are treated more as construction “professionals”. This role or services cross over into the realm of professional
services where standards of care can be established - bringing about liabilities where once there were none. Many contractors have grasped
this change and have managed the risk accordingly. Others are just taking a little longer to adjust.

Identifying Risk

In order to assist with managing a contractor’'s professional liability risk, many construction firms have utilized a professional liability risk
profile (PLRP). Simple yet effective a PLRP can be defined in many ways. One definition that has been used is simple — a structured
management tool for identifying the various exposures associated with a construction firm’s operations and methods or techniques in which
to manage, reduce or eliminate the firm's exposure to professional liability. While simple and straightforward, it encompasses much.
Typically, a risk profile will encompass a review of an organization's operations, expertise, and delivery methods with a focus on
administrative strategies/protocol for reducing or managing particular risks. A PLRP should be no different. Based on the organization and
its exposure to professional liability it can be as comprehensive as a textbook or as simple as a spreadsheet.

The first step in creating the PLRP is probably most important — identifying exposures. Below is a listing of the various exposures that
contractors may encounter on any given job or project. This is not an exhaustive description of all professional liability exposures that
construction firms face but it is intended to provide insight into how construction services may be perceived and where the risks lie:

Direct liability from in house design expertise. Some contractors now staff professional engineers (PE) to act as the prime
design team or assist in design development of certain aspects of the project or certain systems.

Vicarious professional liability. Vicarious liability is easily identified under the prime design/build contract — the construction
firm or Design/Builder (DB) holds the contract with the prime design professional (DP) responsible for the entire design of
the project and in doing so, has a responsibility or duty to the owner for the control of the DP, the design plans and the
performance of the project. This also occurs at lower contract tiers with specialty trade contractors. For example, a
mechanical/electrical/plumbing (MEP) contractor may perform some level of the design as well as the installation. In these
cases, the DB or GC is holding a contract for both design and construction/installation and assuming the liability of any
negligent acts resulting from the MEP’s services. This can occur with a variety of specialty trades including, but not limited
to, contracts for curtain walls, fire suppression systems, retaining walls, alarm systems, landscaping.

Evaluating, establishing, reviewing and/or assessin g documents.  Many contractors are now tapped to provide their
expertise in reviewing and assessing project/owner objectives, specifications, schedules, construction sequencing,
budgets, cost estimates, site evaluation, scope of services/work, subcontractor or design firm selection, supervision,
inspection, bid processes, constructability reviews, and a number of other services that may be construed to be
professional in nature. These services span all phases of the project as well. Of course, most of the above services are
associated with At-Risk Construction Management (CM@Risk) and design/build contracts but depending on what scope of
services are agreed to in the contract, many contractors may be performing these services with little attention to the liability
associated with them.

Exposures will vary greatly depending upon the contracts used and the delivery methods offered by each construction firm. As stated above,
a complete, organization-specific PLRP should be developed to fully understand the risk. Once the risk is identified and understood, the
techniques used to manage these risks are quite obvious.

Contractors Professional Liability Insurance

Many construction firms have been purchasing contractors professional liability insurance (CPrL) as a way to “manage” their professional
liability risk. While CPrL is a viable alternative financing professional liability losses, it should not be viewed as a risk management
technique. Effective and affordable, the CPrL, or any insurance for that matter, will not restore a company’s reputation in the event of a loss
or catastrophic event. It will only pay for damages caused by a negligent act, error and/or omission in providing professionals services and it
definitely can not prevent the loss from occurring. Even though CPrL plays an extremely important role in the process, nothing takes the
plays of active risk management.

Jeff Slivka, Executive Vice President
New Day Underwriting Managers, Bordentown, NJ
609 298-3516 ext 102 or jeff.slivka@newdayunderwriting.com




